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BACKGROUND

This interest arbitration case arose out of section 141 of
the Anmtrak Reform & Accountability Act of Decenber 1997.
The parties are the National Railroad Passenger

Cor poration, better known as Amrak, and a coalition of
fourteen unions (Coalition) who represent sone 22,000

enpl oyees in various Antrak bargaining units. The parties
di sagree as to what |abor protective provisions (LPPs)
shoul d be included in the various collective bargaining
agreenents (CBAs).

The background facts are not really in dispute. In the
1960s, perhaps earlier, railroads were abandoni ng passenger
service and limting their business activity to hauling
freight. The conmuter railroads serving major nmetropolitan
areas continued, of course, to carry passengers. But inter-
city passenger service was di sappearing. In order to
preserve such service, the Congress passed the Rai
Passenger Service Act’ (RPSA) in 1970. It established
Antrak, a national railroad corporation, to provide the
intercity service that private carriers were no | onger
willing to provide.

Section 405 of this Act required Antrak to create “fair
and equi tabl e arrangenents” to protect enployees adversely
affected by a di scontinuance of intercity passenger
service. These “arrangenents”, the so-called LPPs, were
negotiated by the parties and certified by the Secretary of
Labor in 1971 (C 1) and 1973 (C2). There were several
types of LPPs One, designated as C-| protection, covered
enpl oyees of private freight carriers who did not obtain
subsequent enploynment with Amrak. Another, designated as
c-a protection, covered Antrak enpl oyees, including those
who were fornmer enpl oyees of private freight carriers.
There was also “Rule 10/il” for shop craft enpl oyees which
provi ded the sanme (or nuch the sane) benefits as C2. The
present dispute concerns G2 and “Rule 10/ 11" enpl oyees.

C—=2 benefits mrrored the kind of LPPs in effect at nmany of
the freight railroads. Its major characteristics can be
briefly explained. To be eligible for a LPP benefit, an
enpl oyee had to be adversely affected by a “transaction”.
That adverse effect was either “displacenent” to a “worse
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position” with respect to pay or work rules or “dismssal”,
that is, losing one’s position. The “transaction” trigger
for operating and non—eperating crafts was a di sconti nuance
of intercity passenger service. The “transaction” trigger
for shop crafts under “Rule 10/11" was transfer of work
across seniority district |lines or abandonnment or

di sconti nuance of a facility or a conbination of two or
nore facilities, Assuming a “transaction” and a “dism ssal”
or “displacenent” of an operating enpl oyee, for exanple,
the latter was to receive a certain sumof noney for a
period that could last as long as six years. The noney
benefit was defined with precision for each covered
situation. A simlar arrangement was in place for shop
craft people. C-2, in short, was an attenpt to reinburse an
enpl oyee for all or part of the noney | ose he experienced
on account or certain operating changes.

Antrak has never been self-sufficient. Its operating
revenues have not covered its operating costs. It has been
able to continue functioning only through | arge federal
operating and capital Subsidies. Those subsi dies, however,
pronpt ed Congressional criticismof Antrak’s perfornmance.
That criticismgrew over the years, particularly as the
government sought to address the problemof its large
budget deficits. This led to two significant pieces of

| egislation in 1997. The first was the Taxpayer Relief Act
(TRA) which, anong other things, granted Antrak 2.3 billion
dollars for capital expenditures. Under the ternms of the
TRA, Antrak is required to provide a portion of the TRA
funds to the States which have no Antrak service. Each non—
Antrak Stats (six in the first year) received 1 percent of
the total TRA funds disbursed. The sanme fornula will apply
in the second year, |eaving approximately 2 billion of the
total 2.3 billion dollars for Amrak’s use. This grant was
condi ti oned upon the enactnent of |egislation which
Congress believed woul d enable Antrak to change its
operating nethods and achi eve new efficiencies and cost
savings. That condition was nmet a short time later with the
passage of the Antrak Reform & Accountability Act (ARAA).

ARM i ncl uded a nunber of “Findings” as the basis for this
| egislation. It stated anong ot her things:



—that “Antrak is facing a financial crisis, with grow ng
and substantial debt obligations severely Iimting its
| ong—termviability”,

—that “all of Anmtrak’ s stakehol ders, including |abor,
managenent. . . nust participate in efforts to reduce
Antrak’s costs and increase its revenues”,

-that “additional flexibility is needed to allow Antrak to
operate in a businesslike manner to nanage costs and
maxi m ze revenues”, and

-that “Anmtrak and its enpl oyees shoul d proceed quickly with
proposals to nodify [CBAs] to. . .realize cost savings
whi ch are necessary to reduce Federal assistance”.

It also created an Antrak Review Council (ARC) to oversee
Antrak operations and determ ne whether Antrak was neeting
the objectives set forth in ARAA. A failure to neet those
objectives by the end of the fiscal year 2002 coul d pronpt
Congress to liquidate Antrak. The possibility of such dire
consequences is plainly contenpl ated by ARAA

More to the point, Section 142 of ARM “extingui shed” any
CBA provision between the parties “relating to enpl oyee
protection arrangenents and severance benefits...including
all provisions of Appendix C2...“ This repeal of LPPs took
effect June 1, 1998. Section 141 anticipated that the
parties woul d negotiate new LPPs and that should they fai
to reach agreenent they would resolve their differences

t hrough either of two possible procedures. One such
procedure was binding arbitrati on under Section 7 of the
Rai | way Labor Act. The rulings at’ such an arbitration
panel woul d be retroactive to April 1, 1998. It should be
noted too that Section 141(e) provides that “nothing in
this Act...shall affect the |evel of protection provided to
freight railroad enpl oyees and nmass transportation

enpl oyees as it existed on [Decenber 3., 1997].”

The parties exchanged proposals with regard to the terns of
future LPPs in their CBAs. They di scussed the



matter at length but their negotiations proved fruitless.
They decided to submit this dispute to binding arbitration.
A three—person Board was duly constituted follow ng the
procedure set forth in Section 141. It consists of Joshua
N. Javits, Anmtrak—designee, Carl H Van Horn, coalition-
designee, and Richard Nittanthal, Neutral Chairnan
Hearings were held in Washington, D.C. on April 14, |5, and
16, 1999. Antrak was represented by Harry A Rissetto and
Kat herine B. Houli harm Attorneys (Mrgan Lewi s & Bocki us).
The Coalition was represented by Mtchell Kraus, Ceneral
Counsel , Transportation Communi cations |nternational Union,
Clinton J. MIler, 111, General Counsel, United
Transportation Union, Harold A Ross, Ceneral counsel,

Br ot her hood of Loconotive Engineers, Donald P. Giffin,
Assi stant General Counsel, Brotherhood of Mintenance of
Way Enpl oyees, Christopher Tully, Assistant GCeneral
Counsel, TCU, and Joel Parker, Vice President, TCU, and
Chai rman, Antrak Bargaining Coalition. A transcript of the
proceedi ngs was made. The Coalition submtted a brief at
the close of the hearings. Amtrak filed a post-hearing
brief on July 7, 1999. The Coalition filed a reply brief on
August 20, 1999. The Board net in executive session on

Oct ober 2, 1999. The parties, by witten agreenent,
extended the tin, for the issuance of this Award to
Novenber 1, 1999.

POSI TI ONS OF THR PARTI ES

The Coalition urges the Board to resolve this dispute
primarily, but net entirely, on the basis of the “prevail -
ing pattern of protective benefits in the railroad
i ndustry”. It enphasizes the domi nant role of “patterns” in
wage and rul es determ nations by Presidential Energency
Boards (PEBs) and by the rail industry itself. It notes, in
this connection, the rationale of PEB No. 234 which
rejected Antrak’s attenpt to depart fromthe rail industry
“pattern” in dealing with wages and rules in the nost
recent round or industry-w de negotiations, it believes
that rationale is equally applicable hare. It stresses that
its LFP proposal, for the nost part, follows the fornmer C 2
arrangenments for operating and non-operating crafts and the
former “Rule 10/11” arrangenents for shop crafts and woul d
be | argely
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consistent with the LPPs available to all crafts within the
I ndustry.

The Coalition states that its proposal calls for certain
LPP benefits to be sonewhat |ees than had earlier been
avail abl e under C=2 and “Rule 10/11”. It notes, for
exanple, that the Iength of protection wuld be reduced
froma maxi mum of six years to a maxi mum of five years and
that the level of protection (i.e., the anbunt of the
benefit) for those who are displaced would remain 100
percent of an average nonth’ s earnings. ?or those who are
di sm ssed, however, the allowance woul d be 60 percent

rat her than 100 percent. The separation all owance woul d be
conmputed in a manner consistent with the Washi ngton Job
Protection Agreenent (WPA).

In other respects, however, the Coalition would add certain
LPPs whi ch had never been part of G2 or “Rule 10/11".
Specifically, it seeks a supplenental unenploynment benefit
(SUB) plan which would pay a $50 per day benefit ($250 per
week) to eligible enpl oyees, those with ten years’
seniority who are unenpl oyed over 20 days in a 12-nonth
period. It also seeks a successorship clause which would
require Antrak to condition any sale of its operations on
t he purchaser agreeing to continue in effect the existing
CBAs including all LPPs and to recognize the Coalition

uni ons as the bargaining representatives of their
respective crafts. It asserts that Antrak’ s LPP proposal,
by conparison, does not neet WPA standards which are the
rail industry baseline and woul d | eave Antrak enpl oyees
with inferior protection well below the mnimumin the

I ndustry.

The Coalition estimtes that the cost of its proposal,

i ncluding SUB, would be sonewhere between $1.1 and $1.7
mllion per year. It contrasts this figure with Antrak’s
C-2 (presumably “Rule 10/11" as well) cost of $36 mllion
over the last 24 years, an average of $1.5 million per
year. It observes that Antrak has built into its strategic
busi ness plan for the com ng years the historical cost of
between $1.0 and $1.5 nmillion for LPP wage costs. It
bel i eves, accordingly, that its proposal woul d not inpose
an undue financial burden on Antrak. In any event, its
position is that Antrak shoul d reasonably be expected to
bear the cost



of providing its enployees the m ni mum LPP benefits they
woul d be entitled to were they Cass | railroad enpl oyees.
And, it adds, the Coalition proposal calls for |ess than
the prevailing LPPs enjoyed by Claiml railroad enpl oyees.

Antrak begins its analysis of the dispute by enphasizing
the terns of the ARAA. It notes that Congress elim nated
the then existing LPPs in the various craft CBAS,
anticipated a reduction in such benefits, and nmade cl ear
that any such reduction would not affect LPPs on the
freight railroads. It argues that congress in effect
rejected the notion of using freight railroad “patterns” to
determ ne Antrak benefits. It says that such Congressional
action was a product of its wish to nmake Antrak
operationally self-sufficient and thus elimnate the
federal governnment’s operating subsidies to Antrak. It says
Congress underscored its w shes by creating ARC and a
procedure which could well lead to the |iquidation of
Antrak after fiscal year 2002.

Antrak explains that in order to satisfy Congress’ goal, it
must increase revenue and control costs. It insists that
the “contingent costs” of LPP nmake it nuch nmere difficult
for Managenent to experinent with new routes, to reduce the
nunber of trips on existing routes, to bid for maintenance
and service business, to initiate or nodify State—assisted
service, or to take a variety of other initiatives. It
contends that such “contingent costs” inhibit Managenent’s
ability to be ninble, to nake decisions quickly w thout
fear of incurring cost penalties fromLPPs, and hence

i nhi bit Managenent’s ability to raise revenue. It therefore
bel i eves a nore nodest safety net of LPP costs is
appropriate. It urges that such a cost reduction be
achieved in two ways - a nore limted definition of the
“transactions” which trigger benefits and a | ower |evel of
benefits. It suggests that adoption of the Coalition’s LPP
package, even greater enployee protection than existed

bef ore ARAA, would |ikely cause Congress to question
Antrak’s capacity to deal with this significant issue.

Antrak insists that the basic purpose of LPPs is to
al | ow enpl oyees adversely affected by a Managenent change
in



operations to transition to other enpl oynent, perhaps in
anot her industry, with sone formof financial aid, It
clainms that such a purpose can surely be achi eved w thout
need of five years of substantial conpensation. It alleges
that the “pattern” of LPP benefits in the railroad industry
is far in excess of what exists in any other industry. And
it states further that Antrak, an unprofitable passenger
rail road subject to the ABAA and dependent on federal
subsi di es, should not be bound by any “pattern” set by the
profitable freight railroads.

Antrak contends that its LPP proposal offers a reasonable
alternative to what bad previously been in effect under C 2
and “Rul e 10/ 11" given the critical initiatives Managenent
must now take to conply with ARAA. It asserts that the cost
anal ysis behind the Coalition proposal is highly
conjectural and is based on a nunber of faulty assunptions.
It opposes any successorship arrangenent on the ground that
no precedent exists for such a clause in the railroad
industry and that this is a matter for Congress, rather
than this Board, to determne. It opposes the SUB plan on
the ground that such a matter should be negotiated in
conjunction with the contracting out provision of the RPSA
whi ch Congress (In Section 121 of the ARAA) repeal ed end
placed in the current CBAs for future negotiation, that the
granting of SUB el sewhere has been a quid pro quo for sone
uni on concession, and that SUB has been introduced in
certain railroad rel ati onships as a substitute for, not a
suppl enment to, LPP benefits. It contends that the SUB i ssue
shoul d not be part of this arbitration.

DI SCUSSI ON AND FI NDI NGS5

Thi s di spute concerns the | evel and nature of LPP benefits
to be incorporated in the current CBAs. Antrak recognizes
that, notw thstanding the inportance of reducing its costs,
sone LPP benefits are appropriate. It asks tills Board to
enbrace a | evel of benefits considerably |ess than whet had
been in effect prior to congress’ elimnation of the LPP
clauses. It believes such restraint is necessary in order
to enhance its chances of achieving the operational self-
sufficiency demanded by the ARAA. The Coalition



recogni zes that sonme reduction in the pre-existing | evel of
benefits, that is, in displacenent and di sm ssal

al l owances, is appropriate. But it would add to these

al | onances certain new LPP features, nanely SUB and
successorshi p obligations, which had never been part of the
CHAs. It believes this is necessary in order to protect

enpl oyees against the possibility of a failure in Anmrak’s
strategi c business plan; agai nst the ever—present
possibility of job | oss and tenporary unenpl oynent.

The coming years represent a critical period in Anmrak’s
exi stence. G ven the congressional intent behind ARAA, it
woul d appear that Antrak nust now increase its revenues and
decrease its costs if it is to avoid mmjor reorgani zation
or liquidation, operating subsidies appear to have ended.
The dangers are real. Everyone involved in this enterprise,
enpl oyees and nmanagers alike, has a large interest in
finding a LPP package which will help Antrak realize its
goal of self-sufficiency while at the same tine provide
enpl oyees with a reasonable |level of job protection. It is
t hese obj ectives which we have kept in mnd as we anal yzed
the record in this case.

| - ARAA

Congress, in enacting the ARAA, repeal ed that portion of
the RPSA which had required “fair and equitable” LPPs and
al so extingui shed the existing LPPs in any CM between
Antrak and the various unions in the Coalition. Its
purpose, as set forth in the ARAA, was to help the parties
in effect “to reduce Antrak’ s costs and increase its
revenues” and to provide Antrak with “additional
flexibility” so as to operate in a businesslike manner” in
managi ng costs and mexi m zing revenues. It urged the
parties “to nodify [CBAs] to nmake nore efficient use of
manpower and to realize cost savings...”. That Congress
contenpl ated | ower LPP costs for Antrak seens perfectly

cl ear.

However, it is also true that Congress sinply directed the
parties to negotiate new LPP arrangenents and offered them
the opportunity to arbitrate if the negotiations proved
fruitless. Nothing in the statutory | anguage states what



t he outconme of such an arbitration should be. As the
Coalition noted at the arbitration hearing, the ARAA “...
sets no limts on what the parties may agree (to)”. But the
silence of Congress on this point, its unwillingness to
dictate specific LPP arrangenents as a substitute for

col l ective bargai ning, does not nean the purposes it
expressed in the ARAA can be ignored. Those purposes are a
necessary backdrop agai nst which the Board shoul d exam ne
the parties’ proposals. It was Congress, in establishing
Antrak through the RPSA, that required LPPs for Anmtrak
enpl oyees. It was Congress again, through the ARAA, that
elimnated these LPPs and anticipated cost restraint in
negoti ati ng a new and nore nodest LPP arrangenent.

To ignore the Congressional statenents of purpose found in
t he ARAA, under these circunstances, would be to ignore the
root basis for this arbitration. The need for |ower cast,

hi gher revenue, and greater flexibility is a legitimte
consideration for this Board. Congressional purpose is just
one of many factors in, this dispute. It would be wong to
al I ow such purpose alone to control the outcone of this
case just as it would be wong to disregard such purpose.

Il - Conparability

The Coalition alleges that the “pattern” or “prevailing
practice”, supports its proposed LPPs. It points to the LPP
arrangenents in place on the freight railroads and the
commuter railroads; it points to the WIPA which was | ong
considered a tenplate for LPP benefits within the rai
industry. It believes these are the conparables entitled to
the greatest weight in this arbitration. It asserts that
Antrak’s proposal falls well below any of these standards
and shoul d be rejected.

There are several difficulties with this argunent. To begin
with, as explained in part | above, this is not a typical
interest arbitration. It was pronpted |argely by Congress’
action in elimnating LPPs fromthe various CBAs in effect
for Amrak enployees and in repealing the original
statutory basis for the creation of such LPPs. Congress
directed the parties to negotiate new LPPs in the
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expectation that this would nean cost savings and greater
managerial flexibility. Congress provided for a period of
negotiation in which the parties could agree upon new LPPs;
it provided two options if they failed to agree. One was to
use the National Mediation Board procedures which m ght
ultimately lead to a strike; the other was to submt their
differences to final and binding arbitration. The parties
chose the latter option

That choi ce was obviously nmade with full know edge of
Congress’ objectives. The parties can no nore escape those
obj ectives than the Board can. To allow the alleged
conparables to dictate the decision in this case woul d

I gnore Congressional intent and thus ignore the charter

t hrough which this Board was brought into being.

It nmust be renenbered too that congress stated in Section
141(e) of the ARAA that “nothing in this Article...shal
affect the |l evel of protection provided to freight railroad
enpl oyees and nass transportati on enpl oyees...“ This was
plainly an attenpt to prevent the results of this
arbitration from having any inpact on LPPs for the freights
and commuters. If this Amtrak arbitration award cannot be a
“pattern” for others, surely the LPPs of others should not
be a “pattern” for Antrak. To rule that Antrak shoul d be
bound by what nuch of the industry has done would not only
di sregard Antrak’s uni que situation but also disregard
Congress’ intent to distinguish and separate Antrak from

t he ot hers.

|1l —Cost Considerations

There is strong di sagreenent about the cost consequences of
the parties’ LPP proposals. The Coalition says its proposal
i ncludes a reduction in LPP benefits, nanely, in the

di sm ssal and di spl acenent all owances whi ch exi sted under
C=2 and “Rule 10/11". It sees its proposal as responsive to
Antrak’s financial ability. Antrak, on the other band, says
its proposal involves the kind of sensible reduction in LPP
benefits that will help it to achieve the goals set by
Congress. It insists that the Coalition’ s demand woul d
expose it to an “onerous financial burden”.
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The problemhere is that the parties approach cost from
di fferent perspectives. The Coalition enphasizes past
costs, assunes the future will be little different, and
regards SUB cost, given the ten—year service eligibility
requirenent, as likely to be relatively small. Antrak
enphasi zes future costs, assumes its greater initiatives
will expose it to greater LPP liability, end believes SUB
cost could in a variety of situations be substantial.

Both parties’ clains are conjectural. No one can say with
confidence what the actual LPP cost will be in the com ng
years. The answer depends on Antrak’s success or failure in
growi ng its business through new routes and new technol ogy
and in controlling cost through better utilization of

enpl oyees and equi pnent. The answer depends on the fate of
such new busi ness, on the nature and scope of work force
di sruptions caused by nore aggressive deci si on-nmaki ng by
managenent. These are highly speculative matters. W
suspect that the cost consequences of the Coalition’s
proposal will not be as nbdest as it anticipates. W
suspect that the cost consequences of the Coalition’s
proposal will not be as large as Amrak fears. But we do
know t hat LPP benefits, |ike any other cost, are a real
factor in managenent pl anni ng.

This cautionary view | eads us to treat cost in a somewhat
neutral fashion. That is, cost considerations al one cannot
defeat the Coalition proposal any nore than they can
buttress the Amrak proposal. W shall | ook el sewhere to
the extent we find it appropriate to do so.

The cost issue enconpasses a nunber of considerations, acne
of which are interrelated. Three factors in particular
require discussion: (1) the Coalition’s SUB proposal, (2)
the “transaction” triggers, those changes in circunstances
that bring LPP benefits into play, and (3) the level or the
di spl acenent and di sm ssal allowances, the |length of tine
an enpl oyee remains eligible for such an al |l owance.

IV - SUB

To begin with, Amtrak urges that the Coalition s request
for a SUB plan is beyond the scope of the
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arbitration. It refers to the | anguage in Section 141(a) of
t he ARAA which reveals that the Congress contenpl ated
negoti ati ons and possible arbitration “with respect to al
i ssues relating to enpl oyee protective arrangenents and
severance benefits which are applicable to enpl oyees of
Antrak...” It argues that this |anguage refers only to
those LPPs in affect at the tine they were elim nated by
AR AA, that no SUB plan was in effect at Artrak prior to
ARAA, that SUB was not one of the “protective arrangenents.
applicable to enpl oyees of Antrak”, and that this
subj ect therefore cannot be considered by the Board. The

Coalition disagrees. It enphasizes that “all issues...
concerning LPPs can properly be raised before the Board so
|l ong as they concern “protective arrangenents... applicable

to enployees”. It urges that SUB neets this test.

Section 141(a) is anbiguous. Its | anguage coul d reasonably
be read to support either party’s argunent. There is no
need, however, to resolve this anbiguity. Even assum ng the
SUB proposal is properly before us, we do not accept it.

The cost estimtes of the SUB proposal are dependent on
many factors which are difficult to nmeasure. SUB coul d
prove to be far nore expensive than the coalition
anticipates or it could prove to be far | ess expensive than
Antrak suggests. This is a highly speculative matter. Since
Antrak has been fornmed, no CBA with any of its unions has
contained a SUB plan. New LPPs of this nature within the

i ndustry have ordinarily bean agreed upon, or have bean

I nposed by statute, due to structural changes that threaten
substantial job I oss. No such i medi ate threat appears to
be present here. Antrak’s plans call for expansion rather
than contraction. The problemon the horizon is the ARAA
provi sion which calls for negotiations with respect to
Antrak’s contracting out authority. A greater use of
contractors might well result in nore tenporary

unenpl oynment. That in turn mght well call for sone form of
suppl enment al unenpl oynent benefit, a SUB, beyond current
RU A benefits. Gven Antrak’ s troubled condition and given
the need for noderation, this is hardly the tinme for an

i nnovation as significant as SUB. This matter is best left
for the next round of bargai ning which is about to begin.
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Those negotiations will offer a far nore reliable procedure
for exploring the true costs and benefits of SUB. The
Conrail SUB history is plainly distinguishable from
Antrak’s circunstances,

V —*“Transaction” Triggers

LPP costs are intimately related to the “transaction”
triggers which define the G rcunstances under which

enpl oyees becone eligible for LPP benefits. The narrower or
nore restrictive the trigger, the | ess enployees wl|l
receive and the lower the LPPs costs for Antrak. The
broader or nore expansive the trigger, the nore enpl oyees
will receive and the greater the LPPs Costs for Amtrak. The
parties disagree as to how the triggers should be defined
and what “exceptions” should be applied to the triggers.
Each of these matters presents a distinct challenge and
calls for a separate answer.

* * *

The C=2 “transaction” trigger was the “di sconti nuance of
intercity rail passenger service” below tri—eekly on a
route. That is, enployees on a given route were entitled to
LPP benefits when passenger service on that route was
elimnated or was reduced to just one or two trips per
week. The Coalition believes this should remain the
applicable Criterion. Antrak urges at |east two changes.

First, Amtrak would limt the trigger so that it applies
only to passenger service in effect as of March 31, 1998.
This woul d nean that any new intercity service established
after March 31, 1998, would not be covered by LPPs.

Enpl oyees di sm ssed or displaced fromsuch a new service
woul d receive no LPP benefits. W do not accept Amrak’s
proposed limtation. Anmtrak itself recognizes that sone
formof LPP is appropriate for enployees involved in
intercity services in effect on March 31, 1998. To deny

1

! Neither side has proposed any change in the present
“transaction” trigger for the shop crafts.
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that LPP coverage to enployee’'s nerely because they are
part of a service created after that date seens arbitrary.
The enpl oyee need is the sanme in either event. If LPPs are
a sensi ble protective device, as everyone agrees, they
shoul d be available to all enployees regardl ess of when
their service happens to have been establi shed.

W recogni ze, however, that nanagenent can never be certain
of the utility of new passenger services. New routes may be
started in the belief that they are warranted by narket
conditions and are likely to be successful. Wether they
actually succeed will depend on many vari abl es. Because of
the real possibility that LPP costs could well inhibit
managerial initiatives, we believe Antrak should be all owed
a two-yea: grace period within which to test a new route
with the right to withdraw from.that route within this
period without incurring LFP benefits. But if the route
continues beyond two years, the affected enpl oyees woul d
recei ve LPP benefits shoul d managenent change its m nd and
elimnate the route or Iimt the route to sonething | ess
than three trips per week.

Second, Antrak would Iimt the intercity service trigger so
that it applies only to a conplete cessation of all trains
on an existing route. This would nmean that a reduction in
such service to one or two trains per week woul d not
trigger any LPP benefit for dismssed or displaced

enpl oyees. W do not accept this proposed limtation. To
begin with, the trigger for years has been anything | ess
than three trains per week. Nothing in the record suggests
that one or two trains per week is a feasible arrangenent.
When it has been tried, it apparently has not worked out.
Antrak recognizes that its ability to neet the

Congressi onal goal of self-sufficiency depends on expansion
rat her than contraction of its intercity services. It seens
highly unlikely that this kind of limted reduction in
service will occur. In any event, enployees have need of
LPP benefits whether the reduction is fromfour to three
trains (LPP coverage not in question), fromthree to one or
two trains (no LPP coverage under Amtrak proposal), or from
one or nore trains to none (LPP coverage not in question).
The distinction Antrak proposes is not persuasive.
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* * *

Several “exceptions” to a “transaction” trigger are in

di spute. The parties agree that an “exception” should be
provi ded, as was the case under C2, f or any seasonal
intercity passenger service which is discontinued in 120
days or less. Amrak proposes that this exception be
limted so that it applies only to seasonal services

exi sting as of March 31, 1995, and not to any such service
introduced it a |later date. For the reasons already
expressed, this proposal is rejected.

Antrak al so urges, as has apparently been true in the past,
that any jobs “associated with Federal, State and | ocal
governnmental projects and contracts [including rail
services), or private sector projects and contracts” be
excl uded from LPP coverage. The Coalition disagrees. This
“exception” would apply, for instance, to situations in
which a State agrees to underwite Antrak’s operating

| osses on sone route segnent within its borders and | ater
cancels or refuses to renewits contract with Antrak. And
it would apply to a situation in which a nmetropolitan
transit agency contracts with Amrak to perform nai ntenance
work on its trains for a period of years and | ater changes
its mnd. Antrak enpl oyees are dism ssed or displaced when
t hese contracts are term nated.

The proposed “exception” involves nmatters which were not
fully explored in the parties’ briefs. There are equitable
consi derations on both sides of this issue. And the
“transaction” |language in Article Ill(a) of C=2 can hardly
he consi dered unanbi guous. Because of these uncertainties,
we direct the parties to negotiate on this Antrak proposal
in an attenpt to find a satisfactory solution. It’ they do
not reach agreenent within 60 days of the date of this
Award, they shall submt briefs to the Board and a fi nal
ruling on this point will follow

In all other respects, the “exceptions” in place under C 2
and “Rule 10/11” should continue in effect under the
current CBAs. The parties agree that because conmuter
railroad service perfornmed by Antrak is not “intercity..,
service”, it is not covered by the LPPs. The LPP
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“procedures” in place under C-2 and “Rule 10/ 11" should
continue in effect under the current CBAs.

VI - Scope of LPP Benefits

The parties have very different ideas as to the scope of
LPP benefits to be provided. They disagree on (1) the

| ength of service required to be elibihla for such
benefits, (2) the length of protection, that is, the
duration of such benefits for an eligible enployee, and (3)
the |l evel of benefits, that is, the anopunt of noney to be
paid to an eligible enployee. The details are set forth in
the foll ow ng discussion.

It should be noted that under C-2 and “Rule 10/11”", there
was no |length of service requirenent. Affected enpl oyees
recei ved benefits related to the length of their service up
to a maxi mnum of six years. And the benefit was incone
protecti on based on a nonthly guarantee cal cul ated by
averagi ng an enpl oyee’s 12 nonths’ wages preceding his

di sm ssal or displacenent.

As to the length of service requirenent, the Coalition
proposes the sanme arrangenent as in G2 and “Rule 10/11".
Antrak, however, would require two years’ service in order
to be eligible for displacenent and di sm ssal all owances.
The notion that fringe benefits increase with years of
service is well-accepted throughout Anerican industry.
Vacation tine, retirenent pay, and so on becone nore
generous as one accumul ates service. That is true as well
for the length of protection for displacenent and di sm ssal
al  onances. Short-servi ce enpl oyees sinply have not

i nvested enough tinme on the job to be entitled to the

| arger benefit. The question here is whether there should
be a two—year service requirenent in order to be eligible
for these allowances. W find that such a requirenment is a
sensi bl e device which will reduce LPP cost and w Il nake
enpl oyees earn the right to these all owances through a
brief period of work.

As to length of protection, Amtrak urges a sliding scale,
based on years of service, to a maxi nrumof two years of
protection. The Coalition urges a sliding scale to a

maxi mum of five years of protection. Their differences can
be seen in the follow ng table:

17



Ant r ak Coalition

YGS Anpunt YGS Anpunt
0 to1l 60 days pay

2+ to 6 3 nos. pay 1+ to 2 6 nos.
6+ to 5 6 nos. 2+ to 3 12 nos.
9+ to 12 9 nos. 3+ to 5 18 nos.
12+ to 18 12 nos. 5+ to 10 3 nos.
18+ to 24 18 nos. 10+ to 15 48 nos.
24+ 24 nos. 15+ 60 nos.

in resolving this issue, we have considered the fact that
Antrak has already included in its strategi c business plan
for the comng years a LPP benefit cost of 1 to 1.5 mllion
dollars per year and the further fact this cost over the
past 24 years has averaged 1.5 mllion per year. Thus,

prior to this arbitration, Antrak anticipated that its LPP
costs would continue to be essentially what they have

al ways been. W know too that C-2 and “Rule 10/11” costs in
previ ous years were based on conditions which have, through
the rulings already nade, been nodified in Amtrak’s favor.
Al'l of this is bound to reduce its LPP benefits Cost.
Moreover, Antrak’s w tnesses stressed that nmanagenent woul d
in all probability expand rather than contract its routes
and that it had no plan for any nmajor reduction in routes.
These and ether factors all point to fewer LPP
“transactions” in the comng years. Finally, the |ong

hi story regarding the I evel of LPP benefits is entitled to
substantial weight as is the need for noderation. W do not
bel i eve, given the changes we have enbraced, that the |evel
of benefits required by this award is likely to be

troubl esonme. O course, there is a |arge el enent of
conjecture in whatever we do. Accordingly, apart from
certain nodifications we deem appropriate, we accept the
Coalition’s notion of a maxi mum of five years’ protection,
a 100 percent displacenent allowance and a 100 percent

di smi ssal allowance. The | evel or benefits shall be as
fol | ows:

YCS AMOUNT
2to 3 6 nos. pay
3+ to 5 12 nos.
5+ to 10 18 nos.
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10+ to 15 34 nos.

15+ to 20 36 nos.
20+ to 25 48 nos.
25+ 60 nos.

As for health benefits (nedical and dental), they should
continue for the length of the enployee s coverage, that
Is, for the length of tinme he is entitled to LPP benefits.

VIl - Separation Paynent

Under C-2 and “Rule 10/11”, a dism ssed enpl oyee who was
entitled to LPP benefits could resign and opt for a
separation allowance, a |lunp-sumpaynent in lieu of a

di sm ssal allowance. The separation pay involved a sliding
scal e —based on years of service —to a maxi num of 12
nont hs at 30 days per nonth. The Coalition asks that this
arrangenment be continued. Antrak asks that separation pay
be reduced to two—thirds of its proposed di sm ssa

al l onance (see Part VI of the award) based on a normal work
nmont h.

We have already provided for a reduced di sm ssal

benefit. W are not convinced it is necessary to reduce the
separation paynent further except that an enpl oyee nust
have two years’ service before he is entitled to this
paynment. Apart fromthis single change, section 9 of the
WPA will continue to determne the size of the separation
paynment, the maxi mumstill being 12 nonths’ pay.

VIIl - Relocation Benefits

Under C-2 and “Rule 10/11", a dism ssed enpl oyee required
to change his point of enploynent and nove his residence
was entitled to noving expenses, travel expenses, and so
on. The coalition seeks substantially the sanme rel ocation
nonies. Antrak seeks to place a limt on relocation
expanses, nanely, $2000 for renters and $6000 for
honeowner s.

Here too we believe the G2 and “Rule 10/11” should be
conti nued. Nowhere has the Board been given any specifics
as to the size of relocation expenses in the past. W shal
not assume that those expenses pose any real burden for
Ant r ak.
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| X - Successorshi p Language

The CBAs presently in effect contain no successorship

| anguage. The Coalition proposes that the CBAS include a

cl ause which would require that Amtrak condition any sale
of its rail lines (or any contracting out or its
operations) upon the purchaser (or contractor) agreeing to
honor the existing LPP arrangenents and to preserve

enpl oyee rights and benefits under such CBAs, including the
right to continue to be represented by unions of their own
choosing. Antrak insists no such clause is justified.

There appear to be no precedents for a successorship clause
in the rail industry. Mre inportant, such a broad cl ause
could well interfere with Antrak’s ability to take the
initiatives so inportant to its future. The costs and
consequences of such a clause are unknown. G ven the need
for Amrak to achieve self—sufficiency within the next few
years, this is not the tinme to i npose a new successorship
requirenent. The coalition’s proposal is rejected.

AVARD

The coalition’s SUB and successorship proposals are
rej ect ed.

The “transaction” triggers and “exceptions” to be included
in the collective bargaining agreenents are set forth in
Part v.

The scope of the LPP benefits to be included in the
col | ective bargaining agreenents is set sort in Parts VI,
VIl and VIII.

This award shall be retroactive to April 1, 1998. It is to
be considered “final, binding and conclusive” as the
parties thenselves stipulated in their May 31, 1998
Arbitration Agreenent.

Wth respect to unions other than the BMAE, BRS and TCU

(d erks/ Tel egraphers), the provisions of this Award shal
not be anendable until the date on which each union’s | abor
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agreenent that was under negotiation as of May 31, 1998,
may be reopened. Wth respect to the BMAE, BRS and TCU
(cl erks/ Tel egraphers), the provisions of this Award shal
not be amendable until the date that the last collective
bar gai ni ng agreenent with the BMAE, BRS and TCU

(d erks/ Tel egraphers), respectively, may be reopened.

At the witten request of either duly designated repre-
sentative (J. N Bress for Amrak and J. M Parker for the
Coalition), any difference that arises as to the neaning or
application of the provisions of this Award shall be
referred back to the Board, within 180 days fromthe date
of the Award, for a final ruling,?

Ri chard Mttenthal, Chairnman

Joshua M Javits
Ant r ak- Desi gnee

Carl B. Van Horn
Coal i ti on—Pesi gnee

Cct ober 29, 1999

2Both the Amtrak—Pesignee and the Coalition—Pesi gnee on

the Board dissented as to portions of the Award. However,
each ruling in the Anard is supported by at |east two of

the three Board nenbers.
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